
May 27,1998

Communications
817 N.E. 63rd Street

Oklahoma City, OK 73105

F
(405) 843-9966 Phone

CC tvtAlL RQONf05) 843-9852 Fax

JUN-tf 19M

RECEIVED

Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W. Room 222
Washington, D. C. 20554

RE: NextWave Telecom, Inc.
Petition for Stay
WT Docket No. 97-82

Dear Secretary Salas:

OnQue Communications, Incorporated (ONQ") is a C and F block PCS license holder
for nine BTA markets within Oklahoma, Texas, Arkansas and Washington State. ONQ
fully agrees with and supports the recent petition for stay, filed by Nextwave Telecom,
Inc ("NextWavelf

), May 22, 1998. ONQ strongly adheres to the facts stressed in the
filing that C block licensees cannot make an informed decision due to modifications of
current FCC regulations (FCC 97-413), inter-departmental procedures between the
Department of Justice and the FCC as well as the recent rulings regarding the Pocket
and GWI bankruptcy proceedings. Unless and until these issues are resolved, no
informed decision can be made by C block licensees.

ONQ requests that the FCC stay the C block "Election Date" of June 8, 1998 until all of
the issues stressed in NextWave's filing have been resolved and enough time has been
given to C block licensees to consider these resolutions so they can make an informed
decision.

-_._------



Without the benefit of addressing these important issues prior to making a decision, C
block licensees will suffer irreparable harm by choosing from a menu of options in which
there is no complete foundational structure.

Sincerely,

..,,;

Charles C. Curtis
President

ATTACHMENT

CCC/ccc

cc: Chairman William Kennard
Commissioner Susan Ness
Commissioner Gloria Tristani
Commissioner Harold Furchtgott-Roth
Commissioner Michael Powell
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NextWave Telecom 1Dc~ r~extWave") lespa:tfiilly~ tJmt the C 'l'iiijssicm stay the

C block "Eledion D8t:" ofJUDe ~ 1998. For the~ set fmtb be:rein. the :E1=tion Date

implementing the altenJative financing opticms the _CccmDssion has adopted in tbis-- -- _._- - ~--- - ..- --- --~- - ---

pmct'Cdinc; (2) Qmnrission action on pendiDg CCIltIOi gioup~ ad at'fiillirm

rules; and (3) Cerami_on aeticm _ in the wake ofits propased settJem= in the Pocket

bankruptcy proceeding and the recent federal baukxaptey CUIDt mliDg involviDg Geoeral

W'ueless. Inc. (GWlDecisitm)~ establishes a 1i3mework Dfapti.rms mr C b1oclc: licaISces that

~ the build out of their competitive PCS xuawDiks aDd eJiiiij"Pes rJisroned
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Befor~ the
J'RJ)D,L COHKtINIc:ATIONS comaSSrOltl

'WuJiing't:t:m., D.C. 20554

In the Matter of

Amendment of ~ commiBSir;m I S

Rules Re~ IDostallll'lent
payment F:inaDCing l'cr Personal
COmmunicatioas Services (pes)
L1.censees

WT Docket Mo. 97-82

NextWave Telecom Inc. (NextWave) ~ hereby respectfully

requests f pursuant to Sect.ion 1.4~ of che CoaIl1ission' s l:U1es " 47

C.P.R. 1.41. and Se~ion 416 (b) of the CommUnicatious Act, ~7 USC

§4~6 (b), that the Commission stay the ': block "Election Dat:.e" of

t1Lme 9 .~998 .J1FO'r the reasons set forth b.erein. the Sl~iQI1

Dace mu5-e. be stayed unt11 a. date not less than t:hirty days

following: (~) resoluticm of procedural and. substantive issues

concerui.ng the role of the 'J. S " Department of Justi.c~ (OOJi .in

implementing the alte=atiV1! financing apci.OtlS cbe Cn:nm; ssion bas

ac::lcpted in this prcceecling ,: (2 ;,' Commission action on peDding

1 1IteXt___ :t.s a bcl~ CClIIP«nY~ wt2ol1y 0WDed ~i,dja"; ••• I1'e::Icellave
Pta:1ICmaJ. ee--ro;catiOas ~_ lI:Dd Next:lfilTe Power Part;D,er$ :r:z=., M1d
pencmal CO""tm;ca~ aervi.ce \.. PCS" 1 licenses in the C blOCk and
D/e/PI blocks. respect:.i.ve;Ly,

SM WizeJ.oss '1'eUoon-mi eat10ns Bw:'eau~ J'Ime S, 199B~
Di!&ce PO:' BrcPMwnd JlCS ~ Block IJ.c::=sees. w. 9B·741. I:el. Apr. 17, 1."8;
s-= iI.1so ....c!Mnt:. of Che Comlieeicm.'s bJles Reg'ard;iDq rnseanme:zt.
~ l!'1:pnc;Dg 17= Personal c:onmn~c:ati.acs Services (~) t.iceDses.
Qnier Qr1 lleccm&ide:r:atioA of l:J:1e Se=!ld~ and ~, S3 Ped. Reg.
1.7J,ll (Ap%:. a. 199B) (. Seccmd Res-r:ruerur.ing' Ol'd~ ).
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control group ownership and affiliation, rules; and (3) Commission

accion that, in the wake of its proposed settlement in the Pocket

bankruptcy proceeding and the. rec::e.nt federal NJ:2kruptcy court

ruling invOlving General Wirelass, Inc" (GHZ Deci.sicm) 1

'..

t!St:.ablishes a framework of options for C block licensees that

promotes the 1:nri.ld out of their eompetitive Pes :aet:WO%'ks and

eliminates diston:ed incentives to seek alternativoe. fintUlciDg"

a:r.raDgement.s in banla:uptcy.

1:. :D1TRUQR~;0t!

In the short" titne since the F'CC adopt.ed the Seccmd

Rasert1ct:uring Order in this Docket r both the commission and tbe

wireless indust..ry bave been subjected eo unprecedented

developments and uncerta.inty. ~ Olltil certain critical components

of that: uncer1:ainty are removed. the c~eloc:k designat.ed entities

("DEs") for which Congress specificaJ.ly charged t.he Commission

wich crea-cing r:cmpetitive opportunities are simply a,ot:. in a

position to make any informed decision,

Most imporeantly, issues that go to the core of t.he

decisions each licensee must make on Election Day remain

unresolved. The COuwissioIl and 'Che DOJ have yet to a:nounce

whether C block :r:e&t%Uetu:e:i:ag' options involving licetJSe surrender

,I
See %n Jte GIa tICS, Inc. Bo. 397~3967G·S1'>!'-ll (BaDkr. Jil.I). Tex. APr. 2.4,
J.''') .
OD. May 8, ~!ilH.~ parties ~"ed reecms1~of ~ Secam:f
B"~~. Mmy of t:hose parties req\Utaced I:'ellef wbich, if
prmtided.~ mate:i.alJ.y ll1t:er ~ ~.i.Cetl$. pa1"'l=1c optiCG15 availaAle
to IZIIU1Y c ~oC!k llCl:Wlees, a:4 T,tI01lld 1Mpact t:he dec:.is.ioc. 'lDllki ng p:'Oeess:
of vireU8ll.y even' r: block Hcens~



and. removal of associated o.ebt. obligations require the OOJ" s

approval, or, :'f such approval is required, what the procedures

for securing such approval will. be. Without certainty ont.his

i.ssue, C-Bloc:k licensees c.annot'. know the effec:t1veness of any

elect:.i.Ot1 they may make. In addit:ion, certain core changes t.o the

Cotmniasion's control group structure and affiliation ruJ.es that:.

directly tmpact C-Block licensees remain in limbo.

Finally, while Congress bas repeatedJ.y admonished the

Commission not to create a skewed regulatory approach t.hat

encourages bCU1kruptey rather than bui.'..d out, this circumsa:.ance.

now exists. First:., contemporaneou-"'i ....rit..":1 it:s publication of the

R.est:.ructur1ng Order, the Commi.ssion.,. whose staff had consistently

advised C b1oekpa.rtic:::i.pantsUl t.he ReSt:.-uct:uring Process t.hat.

thsre would be no separate deals :lJ1 bankruptcy, officially

ent.ertained such a settlement in t:.he Pocket proceeding. Purtl:1er ,

barely· two weeks after public nOtice of the ReseructurLag Order,

a federal hanla:uptc::y court ruled against the Commission OIl a

constructive fraudulent transfer cause t.,f action brought byGW!

The QWI Ded.sicm has made the o~c.:ions offered. by the COmmissior.

to C block licensees totally i.mprac::t:icahlewi.t!lin the current

time schedule. 'I"akt!Il individual.ly or ,as a WhOle, t.hese

considerations warrant staying the Election Date.

n. mpp!P'Q

The commissi.on eurploys a four-factor test in dete.rmini..ng



whet.ner to stay an order. if The ees'C requires assessmene as toO

r.rhe:h.er (Ii a movant is likely eo prevail ont:he merits; (2) ia,

movant will suffer l::=eparable harm :::':0 the absence of a stay; 1.31

a st.ay will not injure o'Cher panies; and. (4) a stay is in:.he

public interest. These factors are not to be applied rigidly,!

ra~, "(t.] he test j.s a flexible 'one I, !/ As t:he Coaai asion haS

recently recognized, "a stay may ~:::le granted ba.sed on a high

probabilit.y of liUCcess and some injury" ,~r vice-"'ersa." .1/ In t.b.e

current sit.uation, all four factors support graneing the instant:

t'llOtion and t:h.ereby lIt.aying the Blec:tionDate

A. 'rba Cc=m;'.sGi~ !!as Publicly Ccmceded. 'l1:1at
C mock !AceD&e8li CUr1::'Emt:ly r.ack t=omat:.icm.
Crl..t:.:is:al To '1'h.e B1~tioA Dat~ Degisi.qn h'oe'ss

On March 30" ~998r Chairman Kennard wrote a letter

responding to questions posed by:he leadership of the House

Commerce COmmittee concerning resolution of unresolved, cri~ical

i.ssues such as the Commi.ssion' s Pan Re-write of at.tribut:.ion

and control group rules . a and coordi.na.tion ,with the Department

of Justice on debt forgiveness procedures foz licensees electi11g

~ of pan. :L o1! the!: eoanissi.an' Zi Rules .. comp~t:i.t:i.'9'e Bidding
PrOcedures, Fee ~7-413. rel. Dec. 31. 1997
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eo return some or all of their C-Block spectrum. !n that letter

Chairman Kennard conoeded :hat =esolut ion of these issues i.s

critical to allowing C-IUock :Licensees ~to make busiJ:J.ess

decisions with full knowledge of the govertlin9' rules.... In his
I

letter, Chairman Kennard. also no~ed that. the commission would
I
I.

eonsider t:b.eoe issues in a cimely ~er so that licensees could

make informed and meaningful decis~ons, specifically stating ~~t

the coumri.ssion WOuld--:;insure ad~ticn of the :rules we11in
i

advance of the election date."

Cha:i.rman Kennard's lefter demonstrates that the

commi asian fully appreciat~s that action on key issues is a
. i

prerequisite to holding an E1.ee:t1cm
I

such a.ction bas not. occurred ,',

~ of this date. howe'\rsr.

It is Wholly unreasonable,

arbierary, and capricious :or thel ~ssion ~o force licensees

to make critical business decis~ons involving t:he waiver of

property rights without adequate information. Against this

B.o

ba.c:k:ground, HextWav-e t'espeetfu..l1j, submits chat it bas tnade e
I

sUbstantial ea&e on the merits, ~ t..hat. a s'l:.ay should be granted

in this instance.

Ab.aat it. Stay, Kextwave
1I'i11 SUffer I:PmPua,b1e ~m

The n.exI: faceor to be a4dressea. U2. any stay rul.ing,

irreparable ba%m f also weighs strof1glY in favor of granting a stay

iJ1 this instance Here, a movant heed demonstrate cm1y baxm which

cannot be remedied, for t.he "money J' t.itne., and l!ne%'QY necessarily
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,expended in the absence of Ci
;)'scay"j I.e. 1.5 well settled that:

injury is "irreparable", if no pract:.icaJ ::-emedy exists to repair

it. lSI Thus. even where there are pcmding administrative appeals.

if t.b.e proeeeding is too proeracted" equity may int:ervene........ Sven

recoverable admi n i 8trat:ive loss may cot1Stitute

irreparable hann ·where eheloss ~atens t.he very existence of a.

tt'lCVant •s businea. II • IV

Were Nexc.Wave anti other C"Block licensees forced to select.
from t:he current: menu of options, t'he Commission would effectively

guarantee substant:ial and irreparable haxm to suc:h llceJ1S88S"

Absent Cotnmission a.ction on the DOJ, Part l Rav:'ite, and
~.

~:

GWI!poc:kee issues. licensees Ioltill be forced to choos~ from a. metm

whose p:rcc:eciural foundation remains unconstructed. Given this

uncertainty, 'tNai.ness plans c:annot:be firmly D.egctiated. !f

licensees are foreed. to turn in one 01'" more of their licenses

tmder these circumstances, those l'icenses, which represent t.he

essential charter of any wireless business; are gone. There ~

DC artic:ulated Comm:i.ssion procedures for ret:rieving t:ht!ml.

Even if subsequent recapt:ure Ilfere a hypothetical possibility

U an admi nistrativ@ matter ," recaptu:re woula be l.ma.~l.i.n9 a:;s ,it

attar of c:c:=me:rcia.l fact" Nenwa"E"t paid more than one-half

:tI

.121

.W

-
!!RM'~ C!loSbiD5I co. y . .l!mrgptiapcm B-4r, ,66 P.2ci 345; 356. At:. 0..9
CD-C:~ c:i.z'. 1372). lj'C!"-d em orh" W"r?i:mds, 41.S U.S. ]. (l.9'74). nSiPP"S'. 4.66
F.2d. as:acl. 4JS F.2d 1D74 (I).C. CU. 1974.)

f~"'.·'/ ~ _.:
~ SI\i.t;b v_ nJipeis Be.l~ TelepheDe co .• ,270 U.S" 587, 591 (1.926).



billion dollars for the properc.y rights that derive from. its C-

Block licenses. Thos~ licenses were acquired pursuant to a

carefu11y crafted :business plan ,. NextWave has entered ineo

baaed. on that business plan ., 'Any forfeiture of l.icenses would

necessarily disrupt that plan and those relationships. The

;resu].t:.ing disruption and losses could not be restored even if the

licenses ultimately were re:t:rieved because it is a fact of

commercial life that., once vendors and cuscomers move to establish

new relati.onships t they are generally umrillinq and often unabl.e

to resume their ~Q:rmer relationship» Put simply~ moving fonrard

with an elec:tion while key issues remain unclarified, is a

violation of t:he COtnmi.ssion' s seatutory charter to license

in public and it's fiduciary

responsibi~it:.ies in its role as commercial lender to C l:>1.oak

licensees.

NextWave and all other C block licensees do not have the

optiOtl. of ret.ain;:cg all of t.heir licenses and allowiJ:1g Election

Da.y to pass wit.hout making an eleC'C.ion, on the chance that the FCC

or a court eventually will resolve pe:ad.iUg issues. The cemmisaian

bas made clear r..hat Election Day is a one--time-anly, all-or·

noth'i ng proposition, aDd that any entity that fails to choose

alc.e:a1ative options that day b.a.s 1!orsworn suab. a..lte:rnatives

forever. Thus. absen'C. a seay, NextWave 'rill be iJ:'reparably

harmeCl.
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C. .A Stay Would. Not Xa%m
O~ :Interested Part:i-e.§

On tohis issue, a movant needs t.o show i:hat: issuance of a st:.ay

would not. have a "se~ious adverse effect" on otber interested

persons ,,1lI The injury to other parties cannot be speculative or

slight; rather, ochers must suffer' some serious anc:l palpable

inju:r:y resulting from a grant of this petition, The only two

cat:l!:9ories of int~sted ~art.ies affected ,.-by this petition are:

(~) ot.her C Block licensees similarly situated t.o N~Wave; and

(2) potential parcicipant5 ~n d c: block reauetion.

either category will suife:r any measurabl~ harm. much less a

serious adverse effect, as a resul= ,~f staying the Election Date

The vast majority of C-Block Licensees would be relieved to

have additional time to assess their options, wo:rk ou.t

~ disaggregation or partitioning arrangements, or oeherwise finalize

plans with respect to their spectrum" All face the same decision

making process as Next:Wave. and coc1ay all bave the same :incomplel:e

information OIl wbich t.o base such an .import:ant: determ.i.nat.ion In

any event, grant of a st::.ay would ::lot: delay any decision that. they

may desire to take. Indeed, the COmmission has :received numerous

Pet:i.tions for Furt:.her Reconsideraeion t.hatrequest action on the

issues diSOlSS8d h.ere:i.n prior :::0 requiring licensees to make an

election. None of those petitions hav@ been acted upon at. this

...rriting. Thus. a seay would benefit:." noe ba:rm, this category of

interested part:}",
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Potential applicants for the upcoming FCC re-auction of c-

Block spectrum also will not: be::'larmed by a stay. Any argument

t:hat a stay could deJ.ay ~hei::: ~ntry into the marketplace is

thaoretical , not real . It is also speculative. There is :00

certainty, or e"Ifen near certainty. t.hat granting a stay will dela.y

re"aUC1:ions. or that potent.ial pa.:rticipants in such reauc:tions

will be the high bid..der on any spec'C:ruln auctioned therein. In any

event. whatever delaying effect a stay may have upon reauctions .:1.5

entirely witlti.n t:.he COmmi.ssl.on · !; d.isc:reti.cn. Rapid and

appropriace ae:t:.ion by t:he Commission on I':he i:rsues discussed

herein will ensure that delay, if any,. ~ill be de minimis.

In sum. no substantial harm "'ill come to al%Y other interested

parey as a result of granting of this petition ..

D. Gnnt.:Lt3g "thili Pet:iticm Will
PlD:'f:br The Publ.ie Iaterut

The interests :Jf private litigant:s must give way to the

realizat.ion of public: purposes,;.!1 In a.ssessing where the public

interest lies, the Commission must look first t.o iots cc=g:resa:i.onal

mand.ate. When congress grant:ed to 1:he Commission authority to

c:ondu~ auetion;s, it: directed the Commission eQ make genuine

opportunities available toO small business ll/ The mandate :is a

ccmtinu1ng one. as the Commission recognized when it dete:rmined

timt restruceur:iJ:1g' was necessary.

congress ' directive covers both substantive aDd procedural

w OlIIUbwa BuQI:Je1: Reccncil.iat;ion ACe ()f 1993, Pu1). L. !:lIe. 1.03-6'6, T.1:ele ~,
Sec. &002(b), l07 stae. 312 (1993



decisions. In determinir:g whether ':0 grant t:.his mot:ion, the

Commission must assess whet.he= inaction will impair the

opportunities available to small business" As detailed above, the

Commission •s ciacision to grant 0::: deny a stay will undoubted!y

have materia.l and pe:rma.ne~t consequences to, NextWave and ot.he.r

similarly situated licensees.

Granl:ing this peticion will furt:hel:: the pub11c interest.

Giving- NextWave and other C blod licensees the information c.b.ey

need ~o make rational cho~ces on election day will foster

canpet.ition, preserve the economic:: viability of U'UJaerous sma11

businesses, and expedite administrative ,acti.on on the underlying

issues which have lead to chis pe1:.it:ion

Expediting- admjnistrat:i'Veaetion is perhaps the key

eonsideration here. Next-Wave has e~ressed its views to the

commi.ssion on all of the currently unresolved issues discussed in

this pet:ition_ While NextWave believes t.hose views should be

adopted by the COmmission, the overarch1:r;1g point here is bow

important: is it: for the Commission 1:0 make cemsidered decision..<=;

and a:cnoWlCe them expeditiously,.p:r:tor to elec't.ion day_

The public interest also favors preserv-i.ng the Viability of

exist:itlg' entities that have paid over S~ billion eo the fec!e:ral

government and commenced tbe construction and build-out of

competitive PeS nel:works. Grant: of a stay would also serve t:he

public inte%"est. by Emhanc:1ng competition

ac:lvanced by C-Block licensees are consistent with, and. in fact

facili.tate. the Commi.ssion'~:; goals concerning the p:cvision ()f
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,ccmpeeitive telecommunications serrices and the participation of

small businesses. women and :ninorities in t:.h.e p:rcwision of such

5e:r"1'ic:es. C block licensees should be 9'iven every reasonable

cppcrtuni.ty eo succeed in t:c.e market:place, both because of what

they have ooneri.but.ed to date and because of bow they are

positi.oned eo cont.ribute in the "future by raptdly deploying

cempetitive Pes ser.rices across the country.

IV• Ccnmx:.USicnr

Next-Wave has demonstrated herein a reasonable basis for

staying the Election Dat:.e. The decisions licensees must make when

that day arriv-es involve, potentially, the voluntary alienation of

their ~t.imate ebarter as regulated wireless c:arriers -.. t:heir

:Licenses - It is nonsensical for Nextwave and others to be

required eo make such decisions when the Commission itself bas

pUblicly admi.tteti that: info:rmation critical to 'the decision maUdng

process ,is not: yet. available, Under those circumstances, NextWave

likely will prevail on the merits of ies pending' fureber

recons.:i.deration petition, which requests a.ccion OIl the OOJ, Part

Rewrite, and GWI issues prior to Election Day. NextWave also will

be harmed. irreparably in the absence ()f a stay. Other interest:ed.

parties will not:. be injured" in any meaningful way by grant of ,a

stay, and the public interest \ROuld. be served. by such grant. For

these reasons, NextWave respect.fUlly :requests chat the instant.

petition be granted"
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NexeWave also respectfully requests t:hat che Commission act:

on this request.. expeditiously"

Respectfully submitted..

J. Wa

~~=l·Reqanm: ~ TELECOM INC.
l~O~ Pezmsylvania Ave •• N.W.
SUite 80S
Washington, D.C. 20004
(202-347-2771)

Hay 22" 1998



I. TriciaHa1l, lu!reby ee:nifytbat on tbis 22th day ofMay. 1998, a copy ofthe an·clJed

Petition for was mailed via U.S. Post Office, first class postageprepaid, to the following:

Mr. DaDiel phythyon •
Mr. GcraldP. Vmgban"
Ms. Rosalind Alleu'"
Ms. Kadileeu 01kim-Ham4'._
Ms.. JamiDe Pol1mDicri*
WUe1ess TelemlWtlunieatioDs Bureau
PedIlral CnullmicabmJS Ccmrrrrission
202S M su., N.W., Room SOO2
WasbiJ:l.gtlm, D.C. 20554

Ms- Amy ZasloV­
M& E. Rachalx.aza*
Ms. SaadmD81mcr.
Mr. MaJ:kBolliugcr *
Ms. AudreyBasbkin*
Ms.JWieBwmman­
Mr. David Shiftijzr+
AucDcms Division
W"ueless Te1eccw"'''Imic;arions Bureau
Federal Comll.anicatians Commission
2025 M S1zeet. N.W•• Room 5002
Washi:Dgton. D.C. 20554

TheHoutable W'111iam Kalw'nj •
Fr.dcml C01mnllnieatims Coo:DI:J:issicm
1919 M StD:ct, N.W., Room 814
Wasbingum, D.C. 20554

Mr. IahDNab".­
Mr. AD Pi1zgaald·
0Jlic0 ofQtairman Knmmt

1919 M Street, N.W.
WasbiDgtau, DC 20554

Conll'·;ssicmer

1-919--M Streer, N.W•• Roam 832
Wasbington" D.C. 20554

Mr. Jaau:s Cassedy*
Mr. David Siddal1*
Office ofComnrissioncrNess
Federal ColilltUwicatioDs Commission
1919 M Stteet, N.W. t Room 832
Wutringum.. DC 2OSS4

The BoDomblc HaroldFurc:JUgott-Roth '"
Commi&riaua-
Fcch::ra1 CoIDImmications Camnrission
1919 M Street. N.W., R&xm:1802
WasbingtQu, D.C. 20554

Mr. Paul Miseu=*
Office ofCommissioner F\m;htgott-Roth
Fedenl Commmriearious Ccmmriuion
1919 M Street, N.W., Room 802
Washington, D.C. 20554

The Honorable Michael Pawdl *
Commission=-
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